DOGWOOD
Initiative

- !
If L
o PR L .,

CITIZEN'S GUIDE TO

Liquefied Natural Gas in British Columbia




Above

Aleutian Moon Snail, Davie
Bay, Texada Island. Photo:
Tom Scott

Liquid natural gas terminal,
Mispec, New Brunswick.
Photo: Bill Lapp, Flickr

Cover

LNG Tanker leaving
liquefaction plant to deliver
natural gas to consumers.
Photo: iStockphoto

Texada Island sunrise.
Photo: ToddBF, Flickr

Acknowledgements

This Citizen's Guide is intended for broad public consumption. It was written
to inform affected First Nations and other communities about the proposed 1nG
facilities in British Columbia and in particular on Texada Island. The Guide

is designed to provide information regarding the impacts of 1~ facilities;
enable citizens to intervene in the approval process to ensure their interests are
protected; and identify opportunities for the reform of specific laws to better
protect the interests of the public in the long term.

This guide is the product of Dogwood Initiative’s staff, volunteers and
contractors. Many people played an important role in its completion. It was
primarily written by Laura Atkinson and Will Horter, with assistance from

Matt Takach and Amanda Leslie Spinks. The Environmental Law Centre at the
University of Victoria, particularly Lia Preyde, contributed research. We would
also like to thank Calvin Sandborn, the Legal Director of the Environmental Law
Centre, for his enthusiasm and support.

The creation of this guide would not have been possible without the generous
assistance of our funding partners at The Law Foundation of British Columbia.
We are extremely appreciative of their continued support.

We would also like to thank our designer Aldea Wood for her excellent work
and Michael Begg for his services as master editor and legal advisor.

As with any major research project, some errors and omissions are almost
inevitable. We used the best available data and attempted to be as accurate
as possible. Any mistakes are mine as the lead author.

V4 i

Will Horter Executive Director
Dogwood Initiative

Please contact us for additional copies of this guide:

Dogwood Initiative

PO Box 8701 Victoria BC V8W 3S3

T 2503709930 F 2503709990
info@dogwoodinitiative.org  www.dogwoodinitiative.org

ACKNOWLEDGEMENTS i



An LNG tanker is the size of three
football fields. Photo: Chablis,
Flickr

Davie Bay, Texada Island.
Proposed location of barge
loading terminal towards left
in distance. Photo: Tom Scott

Contents

Acknowledgements ... i
Why this GUIdeR . ...... ... 1
What is Liquefied Natural Gas? ... 2
LNG Proposals in BC..............cooiiiiiiiiiii i 4
Kitimat LNG’s Proposal for Kitimat ... 4
Challenges for the Kitimat project .............coooiiiiiii 4
Timing and Status of LNG facilities in Kitimat.......................... 5
Who would be affected by the Kitimat project..............c...ccoovviiiiiiii 5
Affected First Nations .........oooiiiiii e 5
Affected COmMMUNITIES ... 7
Westpac’s LNG Proposals for Prince Rupert and Texada Island ............................. 7
Challenges for the Texada proposal..............ccoiiiiiiiiiiii 8
Timing and Status of LNG proposal for Texada Island .......................... 9
Who would be affected by Westpac’s proposal? ................cooooiii 9
Affected First Nations .........coooiiiiiiii 9
Affected ComMMUNITIES ......oooii i 10
Issues for LNG Projects in BC....................oooiiiiiiiii N
Safety CONCEINS ..ottt n
Lessons from other jurisdictions ..................oiiiiiiiii n
LNG tanker spills and fires ... 12
Re-gasification plant accidents and fires ................cooo 13
Economic CONCEIMNS ..o 14
No demand for imported LNG ... 14
Competing supply for exporting LNG ............oooiiiiiiiiiiii 15
Impact on local economies ... 16
Environmental CONCEINS ..ottt e 17
Gre@NhOUSE GASES .. iiutiiii ittt 17
Land and water impacts............ooooiiiiiiii 18
What Government Approvals are Needed for LNG Projects? ............................. 19
Who Has Jurisdiction? ... ... ... o 19
Federal Processes, Laws, and Approvals.................ooocoiiiii 19
National Energy Board Approval............ccoooiiiiiiiii 19
MaNdate Of NEB.... ..ttt 19
NEB AUthOrity OVEr LNG.......oooiiiii i 20

TABLE OF CONTENTS i



Regulatory issues with NEB hearings ... 21
Technical Review Process (TERMPOL) .........iiuiiiiiiii i 21
History and mandate of TERMPOL ...........cooiiiiiiiiii 21
FOCUS Of TERMPOL PrOCESS. ... oiiiiiie it 21
The TERMPOL PrOCESS .....uiviiiii it 22
TiMING Of TERMPOL ..ottt 23
Limitations Of TERMPOL......o.uuuiiii it 23
Relationship between TERMPOL and other legislation ........................ 24
Navigable Waters Protection ACt..............coiiiiiiiiiiiiii e 24
Canada Shipping ACt ........ooiiii 25
PIlotage ACt ..o 25
Canadian Environmental Assessment Act .................cooiiiiiiiiii 26
When is a federal environmental assessment required?............................. 26
Types of federal environmental assessments .....................c.o 27
Overlap between TERMPOL and CEAA ...........oooiiiiiiiiiii 27
Limitations Of CEAA ...ttt 27
Other Federal Approvals Needed for LNG ............cooviiiiiiiiin 28
Provincial Processes, Laws and Approvals................................co 29
Provincial Environmental Assessment...............oo.coooiiii 29
Environmental Assessment Cooperation ...............ccoeiiiiiiiiiiiiiniiiinii. 30
THE BC PrOCESS ..ttt 30
BC Utilities COMMISSION ..ot 31
Certificate of Public Convenience and Necessity .............ccooooiiiiiiiiiiniiiin... 31
Other provincial approvals ... 32
Opportunities for Citizen Engagementin LNG .............................................. 33
Organizing and Agitating ..ottt 33
Holding Proponents to their Commitments.................cooooii 34
BC and Canadian Environmental Assessment...............cocoooiiiiiiiii 35
What Will Be Done With the Results of the Consultations? ............................ 38
Provincial Environmental Assessment ...............ccooiiiiiii 38
Federal Environmental Assessment .................coooiiii 38
Applying for Public Funding for Federal Environmental Assessments............... 39
Environmental Dispute Resolution Fund...................oo 39
ENgaging TERMPOL ... 40
Certificate of Public Convenience and Necessity (CPCN)...........ccoiiiiiiiiiiinninnn. 41
Other Opportunities Citizen to Engage...............coooiiiiiii 43
Public Participation Summary for LNG Projects in BC..................................... 46
Opportunities for Law Reform ... 47
BC’s Environmental Regulations ................oooiiiiiiii 47
Federal Environmental Regulation.................oooooiiii 48
For More Information ... 49
Environmental and Community Organizations......................cooo 49
INAUSEIY e 49
Federal GOvernment ... ..o 49
Provincial Government ... .......oooiiiiiii 49

TABLE OF CONTENTS iii



Appendix I: LNG Regulatory Requirements........................coooi 50

Appendix II: Chronology of LNG Accidents.....................ccoooiiiiiiiii 52
ENdnotes.. ... 54
LNG Proposals in BC ... 54
Issues for LNG Projects in BC............ooooiiiiiiiii 54
What Government Approvals Are Needed for LNG Projects?..................ccooeoenne. 56
Endnotes to Provincial Processes, Laws and Approvals....................co.o 57
Opportunities for Citizen Engagement in LNG ...............oooooiiiiiiiiiiiiiiin, 58
Opportunities for Law Reform.................o 58

TABLE OF CONTENTS iv



Above: Davie Bay, Texada Island.

Photo: Tom Scott

Locations where LNG facilities
have been proposed in British
Columbia. Image: Google Maps

Why this Guide?

Over the last few years three separate LNG projects have been proposed in British
Columbia: Kitimat 1NG, Westpac’s cancelled proposal for Prince Rupert, and
Westpac’s new proposal for Texada Island.

The proximity to U.S. markets, the Province’s lax regulatory environment,
substantial pipeline capacity connected to southern markets, and advantageous
shipping costs have combined to make British Columbia a target for 1nG
proposals. Investor interest in these projects fluctuates with natural gas prices;
whenever natural gas is significantly cheaper in overseas markets than in North
America, interest in LNG projects resurges.

However, the people living on British Columbia’s coast have little familiarity
with 1NG or the oil and gas industry.

This Citizen’s Guide is designed help people affected by proposed 1NG projects
understand the potential impacts on their communities, and to help individuals,
communities, and First Nations to participate more effectively in the approval
process to ensure their interests are protected. In addition, this guide identifies
opportunities for the reform of specific laws to more broadly protect the interests
of the public in the future.
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LNG Akwa Ibom, en route to
the Bonny Island LNG plant in
Finima, Nigeria. Photo: Mike at
Sea, Flickr

What is Liquefied Natural Gas?

Liquefied natural gas or 1NG is natural gas (predominantly methane, CHg4) that
has been converted temporarily to liquid form for ease of storage or transport.

Liquefied natural gas takes up about 1/600th the volume of natural gas at room
temperature. It is odourless, colorless, non-toxic, non-corrosive and hazardous.
Its dangers include combustibility, the freezing effect of its low temperature, and
asphyxia from its vapours.

The process of turning natural gas into liquid begins with the removal of certain
components, such as dust, helium, water, and heavy hydrocarbons, which could
cause difficulty downstream. The natural gas is then cooled to approximately
-163°C (260°F) to condense it into a liquid at close to atmospheric pressure
(maximum transport pressure at around 25 kPa (3.6 psi)).

The reduction in volume to 1/600th makes the gas much more cost-efficient to
transport over long distances when a gas pipeline is not available—for example,
across the ocean. Liquefied natural gas can be transported by specially designed
cryogenic sea vessels (LNG carriers), or cryogenic road tankers.

You may ask, why do we need to ship liquefied natural gas across the ocean at
all? The premise behind transporting 1NG across the world is to exploit the price
differential between the high cost of natural gas in North America compared
with the low cost of foreign natural gas. There is a lot of "stranded" natural

gas in the world with no nearby markets, in places such as Algeria, Australia,
Brunei, Indonesia, Libya, Malaysia, Nigeria, Oman, Qatar, and Trinidad and
Tobago. This stranded gas is what investors seek to liquefy and ship. Whether

or not there is a price differential between domestic and foreign natural gas for
investors to take advantage of depends on fluctuating domestic and international
markets.

Until recently experts had benn projecting that the increasing demand of natural
gas in North America, combined with a shrinking supply, would make importing
LNG into North America lucrative. However, the discovery and development of
domestic unconventional gas and the economic downturn have caused a decrease
in the price of domestic natural gas, which makes importing 1NG less profitable.

LNG is shipped in double-hulled seagoing vessels known as LNG carriers
designed specifically to handle the low temperature of 1NG. There are currently
more than 130 of these ocean carriers in operation worldwide.

WHAT IS LIQUEFIED NATURAL GAS? 2



Liquid Natural Gas tanker at port
with LNG liquefaction plant in
background. Photo: iStockphoto

Once the NG arrives at its destination, the shipper must return it to a gaseous
state. “Receiving” or “re-gasification” terminals are usually proposed for areas
with easy access to an existing pipeline network. At re-gasification facilities LNG
is stored in insulated tanks built specifically to hold LxG. When there is demand
for fuel, the 1NG is heated to turn it back into gas, and delivered to customers via
pipelines.

WHAT IS LIQUEFIED NATURAL GAS? 3



BC killer whale. Tanker traffic
and associated risk of oil spills
are a threat to the whales and
their critical habitat. Photo:
Aldea Wood

LNG Proposals in BC

Kitimat LNG’s proposal for Kitimat

After originally proposing an import facility, Kitimat NG Inc. is now proposing
to construct and operate an LNG export terminal at Bish Cove, near the Port of
Kitimat at the northern tip of Douglas Channel.' The proposed project would
bring large NG tankers to BC for the first time in order to export BC-produced
gas to Japan, South Korea, and China.

The new proposal by Kitimat 1NG would export 5 million metric tonnes of LNG
from BC’s coast each year. The operation would bring in gas from other parts of
British Columbia via pipeline, liquefy it, and ship it to export markets in tankers.
The proposed facility includes marine on-loading, 1NG storage, pipelines, and
liquefaction facilities. The proposed terminal would get its gas supply via a new
15 kilometre pipeline that would connect to the proposed Pacific Trail Pipelines
system (pTP). If built, the pTp pipeline would in turn connect to Spectra Energy’s
existing Westcoast Pipeline system.’

This proposal is Kitimat 1NG’s third different attempt to build an 1nc facility
in Kitimat. To date the company has been unable to acquire sufficient financing
to move forward with any of the versions of the project.

The company’s original proposal was to import 1NG into Kitimat. This project was
abandoned and later replaced by a proposal to build a gas-fired power plant that
would convert imported gas into electricity. This second proposal also fell through
due to lack of financing. In September 2008, it was abandoned, only to be
replaced by the new proposal to export North American LNG to foreign markets.

Challenges for the Kitimat project

The project as currently proposed faces numerous challenges beyond its
inability to attract financing. Significant questions remain about the validity of
the Environmental Assessment approvals Kitimat 1NG received for its original
proposal, due to the major change in the project from an import facility to an
export facility.

In addition, the LNG project is only viable if the pTP pipeline project receives
all the necessary approvals and financing. Without this pipeline, Kitimat LNG’s
facility would not have a source of gas. As of spring 2009, there are rumours
that affected First Nations along the pipeline route (with strong evidence of
Aboriginal title) have retained legal counsel to challenge the pTp pipeline.

LNG PROPOSALS IN BC 4



Finally, Kitimat 1NG now plans to export 5 million metric tonnes of LNG per year.
This amounts to 24% of British Columbia’s existing natural gas production.’
Most of the natural gas BC is producing is already purchased by customers in
the United States and Alberta. As a result, there is not sufficient unallocated gas
in BC to make the proposed terminal viable as an export facility. Perhaps in the
tuture, if new shale gas projects in northeastern BC move forward, there may

be sufficient gas for export, but at the moment there isn’t enough gas for the
project.

Timing and Status of LNG facilities in Kitimat

The Kitimat project claims to have received its environmental assessment
certificate from the BC Environmental Assessment Agency in 2006 and more
recently a federal environmental approval for a re-gasification terminal. However,
both of these approvals were for the NG import facility originally proposed, not
the 1NG export facility now being promoted by the company.

Recent conversations with senior staff of the Ministry of Energy, Mines and
Petroleum Resources indicate that the government has not yet decided whether
to require a new assessment.

The regulatory uncertainty created by the major overhaul of the project, which
could attract litigation from First Nations and community groups in opposition
to the project, could cause substantial delays.

Thus, Kitimat 1NG’s claim that they will “begin construction on the Kitimat NG
Terminal in 2009, with commercial operation beginning at the end of 2013” is
highly suspect.

In addition to the challenges noted above, crashing natural gas prices and
tightening credit both undermine the economic viability of the project.

Who would be affected by the Kitimat project

Commercial fishers, recreational fishers and kayakers, resort owners, and many
others will be affected if the LNG project in Kitimat is built. However, those most
affected will be the residents of Kitimat and Kitimat Village, and First Nations
communities such as the Gitga'at Nation in Hartley Bay that live near the
proposed tanker route.

Affected First Nations

The Haisla First Nation is based in Kitimat very close to the location of the
proposed marine terminal. In fact, a portion of the Kitimat 1nG facility will be
on Haisla lands. The Haisla have signed an Agreement in Principle with the
company for the proposed LNG terminal.

The agreement provides the Haisla the opportunity to purchase equity in

the company; minimum standards of employment during construction and
operations; employment training; and procurement opportunities. As part of
the land-lease agreement between the federal government and Kitimat 1xg, the
Haisla will receive annual tax revenue and lease payments through Indian and
Northern Affairs Canada, a federal government ministry. The land is already
designated for industrial use.*

LNG PROPOSALS IN BC 5



White-spotted anemone,
Eddershank Island, between
Kitimat and Prince Rupert.
Photo: Caranx latus, Flickr

Along the tanker route about 9o miles southeast of Prince Rupert and 50 miles
southwest of Kitimat (at the confluence of the Grenville and Douglas Channels)
lies Hartley Bay and the Gitga’at First Nation. About 180 Gitga’at members live in
Hartley Bay year round (another 450 members live off-reserve, mostly in Prince
Rupert, Vancouver, and on Vancouver Island).

The Gitga’at Nation has a dual governance system—traditional Aboriginal

laws, customs, and structures woven together with modern laws, policies, and
structures.

Affairs related to cultural practices and Gitga’at rights and title to territorial
lands and waters fall within the domain of traditional governance. Decisions
affecting Gitga’at lands and resources are made by Hereditary Chiefs and elders
following traditional community consultation processes.

Affairs related to the community of Hartley Bay, Band administration, and
delivery of social programs and services are governed by a Village Council,
which is elected by members of the Nation. Village administration and
maintenance is handled by community administrative and technical staff.

Still reeling from the residual impacts of the leaking diesel from the Queen of
the North ferry accident near the proposed tanker route, the residents of Hartley
Bay have consistently opposed large oil and gas tankers plying the waters in front
of their village. They are concerned that a spill will devastate their culture, and
disrupt salmon stocks and fishing practices.’

In April 2009, fifteen First Nations in northern BC signed a deal with the
Province to take up to a 30% stake in the Pacific Trail Pipeline (PTP). The
agreement gives the First Nations access to $35 million in provincial money

to invest in the pipeline. The Nations which joined the pipeline project are

the Haisla Indian Band, Lax Kw'alaams Indian Band, Kitselas Indian Band,
Moricetown Indian Band, Nee-Thai-Buhn Indian Band, Ts'il Kaz Koh Indian
Band (Burns Lake Indian Band), Stellat'en Indian Band, Nadleh Whut'en Indian
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An artist’s conception of the
deforestation from the proposed
LNG facility at Kiddie Point.
Image: Studio on Dogwood

Band, Saik'uz Indian Band, Nak'axdli Indian Band, Lheidli T'enneh Indian
Band, McLeod Lake Indian Band, West Moberly Indian Band.

However, not all First Nations along the pipeline route support the project.

The Wet'suwet'en, who represent two nations, refused to sign on to the PTP
agreement. In addition, other First Nations whose land is not part of the overland
pipeline route but who would still be affected by the Kitimat LNG facilities, such
as the coastal Gitga'at First Nation, continue to oppose the project.

Affected Communities

The people most directly affected by the Kitimat 1NG proposal are residents of the
municipality of Kitimat. Most of the jobs in this industrial town are in Alcan’s
aluminum smelter, a local pulp mill, and commercial fishing. Because of the
downsizing of its three industries, Kitimat has been losing its population base. It
was reportedly the fastest shrinking community in Canada in the 2008 census.

The current mayor of Kitimat is supportive of the LNG project.

Westpac's LNG proposals for Prince Rupert and Texada Island

WestPac 1nG Corporation, based in Alberta, originally proposed an 1NG import
facility in Prince Rupert. In 2008 WestPac cancelled the Prince Rupert proposal
and instead proposed the construction of an 1NG import facility near Kiddie
Point on Texada Island in the Strait of Georgia, approximately 120 km northwest
of Vancouver.

Westpac’s Texada proposal is to import 141,584 cubic metres (500 million cubic

feet) of natural gas per day from Australia, South East Asia and the Middle East.
It would be shipped in 1NG tankers to a re-gasification plant on the Northern tip
of Texada Island.

The proposed project would include an offshore marine jetty, transfer piping,
and two onshore LNG storage tanks with a capacity of 165,000 m3. If the terminal
is built, about 36 LNG carriers a year would use it—one every ten days.°

Onshore, the proposal includes an NG re-gasification plant with a capacity of up
to 500 million cubic feet per day. The proposed power generation facility would
also entail a new transmission line bisecting the island before connecting to

an existing transmission line that delivers electricity from the BC mainland to
Vancouver Island.




After the compressed and super cooled gas has been pumped off the tanker
and re-gasified, the natural gas is likely to be exported into the United States or
converted into electricity in a proposed gas-fired plant also on the Island.”

Challenges for the Texada proposal

Westpac’s Texada Island proposal faces significant economic and political
challenges. The economics of the project are suspect, because the gas-fired
generation component is not likely to win regulatory approval. BC Hydro has
categorically stated that it has no intention of buying electricity from any new
natural-gas-fired generation plants in BC.

Furthermore, converting imported LNG into electricity runs contrary to the
government’s 2007 Energy Plan commitments to achieve electrical self-
sufficiency. The Energy Plan states that the Province wants to ensure that BC
Hydro has enough BC-based power at all times. Using imported LNG to generate
electricity undermines the government’s self-sufficiency goals through a direct
reliance on foreign energy markets to meet BC’s electricity demand. In addition,
electricity generated in Westpac’s gas-fired plant would be expensive, because
WestPac would have to buy a large amount of carbon offsets to meet the Energy
Plan requirements that all new electricity generation projects will have zero net
greenhouse gas emissions.®

Despite Westpac’s attempt to position their project as enhancing British
Columbia’s energy self-sufficiency, there is no domestic need for additional
natural gas in the province. In fact, BC uses only 20% of its own natural gas,
exporting 40% to the United States and 40% to Alberta.” And the percentage of
gas BC exports is likely to increase if Kitimat LNG is able to export 24% of BC'’s
natural gas to Asia.

Finally, Westpac’s proposal has generated significant organized opposition by
concerned citizens, environmental groups, municipalities, and regional districts.
The opposition has rallied around the additional heat-trapping greenhouse gas
emissions that would be produced by the project, and around the risks posed by
large tankers."

For example:

« In May of this year, the Powell River Regional District unanimously passed a
resolution calling for the banning of ocean-going tankers carrying liquefied
natural gas from the waters of Georgia, Haro, and Malaspina Straits.

« In August the Capital Regional District in Victoria backed the Powell River
resolution and called on the federal government to ban tankers travelling
through BC’s Inside Passage.

« To top it all off the Union of BC Municipalities, which is the collective voice
of all municipal governments in BC, passed the same resolution banning
tankers from the Straits. This move increases the pressure on the provincial
government to step into line with the vast majority of British Columbians
who oppose this development and 1NG tankers on our coast.

Although these resolutions do not specifically mention WestPac, they endorse

LNG PROPOSALS IN BC 8



Proposed LNG tanker route to
Texada Island. Image: Google
Maps

a set of principles that make it impossible for the project to proceed. One such
principle found in all these resolutions requires zero greenhouse gas emissions
from any future NG projects (or related power projects). Buying offsets to make
the project completely carbon-free makes the project economically unviable.

Timing and Status of LNG proposal for Texada Island

Westpac’s proposal for the NG facilities on Texada Island was released in 2007.
WestPac plans to file a detailed project description with the BC Environmental
Assessment Office and the Canadian Environmental Assessment Agency in
2009." After the environmental assessments are completed, WestPac expects
to finish construction within three years and start operating in 2013; however,
these timelines are ambitious."”

As of spring 2009 Westpac has not registered any applications for environmental
assessment in the provincial or federal online registry. Rumours have it that

the project is inactive because of public opposition, lack of investor interest, and
potential regulatory hurdles.

Who would be affected by Westpac’s proposal?

Numerous groups will be affected if the 1NG project on Texada Island goes
ahead. These include fishers, recreational boaters, and residents of all the coastal
communities passed by LNG tankers. But the most affected will be the local
communities and First Nations living near the project.

Affected First Nations

The Sliammon First Nation is likely to be affected by Westpac’s 1NG proposal.
The Sliammon people live along both sides of the Strait of Georgia. They may
have the right to challenge the proposals and demand consultation, including
appropriate accommodation regarding the potential negative impacts on
fisheries, hunting and gathering, and other aspects of their Aboriginal rights.”

Parksville &,

Manaima
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The Sliammon First Nation has a long-standing tradition of fishing for salmon
and have enjoyed decades of unfettered fishing rights. This tradition would be
undermined if 1NG facilities and tanker traffic disrupt salmon stocks and fishing
practices.

Affected Communities

Texada Island residents have rejected Westpac’s proposal for an 1nG tanker
terminal and power plant on the Island. A local community association, Texada
Action Now (TAN), has collected signatures from 84% of the adult population of
Texada Island, all opposing the 1nG facilities. Other communities and regional
districts have also supported bans on 1NG tankers. The Sunshine Coast Regional
District, Cowichan Valley Regional District, Regional District of Nanaimo,
Capital Regional District, Comox Valley Regional District, Powell River Regional
District, and Islands Trust Council have all supported bans on NG tankers.” In
addition, as noted above, the Union of BC Municipalities passed a resolution to
ban NG tankers in the Georgia Strait.

LNG PROPOSALS IN BC 10



Flaring off at a Natural Gas
Liquids Plant lights up the sky.
Photo: Paulus Maximus!, Flickr

Harbour Seal resting on a rock,
BC Coast. Photo: Aldea Wood
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Issues for LNG Projects in BC

There are a number of issues raised by proposals to import and export LNG to
and from British Columbia. These include myriad safety hazards, and concerns
about the economics of these projects and their potential impacts on local
economies and the environment. This section first addresses the safety hazards,
which involve the facilities themselves, the large tankers that transport the super
cooled gas, the environmental and climate impacts of the tankers, and the risk
of disasters at re-gasification facilities and adjoining gas-fired power plants.

Safety Concerns
Lessons from other jurisdictions

Because of the risk of devastating explosions on LNG tankers, many jurisdictions
in the United States have not allowed 1~ facilities along their coasts, citing
concerns over safety, security, and the environment.

A report by the Congressional Research Service for Members of Congress in the
United States found “potential terrorist attacks on 1NG tankers in U.S. waters
have been a key concern of policy makers in ports with LnG facilities because
such attacks could cause catastrophic fires in port and nearby populated areas.”
The Department of Homeland Security in the United States stated that “the risks
associated with LNG shipment are real, and they can never be entirely eliminated.’

Jurisdictions which do allow 1NG tankers require buffer zones around them. For
example, in Boston, when NG tankers enter the port, they must have a safety
and security zone extending 915 metres (1,000 yards) in front and behind the
tanker and 91 metres (100 yards) on each side of the tanker. In addition, all other
transportation in the area is restricted, overlying bridges are closed, and flight
paths for aircraft approaches are adjusted. These measures are in addition to

the U.S. Coast Guard’s aerial and marine escort and surveillance through the
harbour passage and port turnaround period.’

In 2006 the Coast Guard requested funding from Homeland Security in the
United States for “additional boat crews and screening personnel at key 1nG
hubs.” The costs for the additional protection for LNG carriers are thus borne
by taxpayers, while the NG operators collect the benefits.

The need for security buffers around 1~G tankers travelling to and from either
Kitimat or Texada Island would pose serious difficulties to other maritime

ISSUES FOR LNG PROJECTS IN BC 11



traffic. En route to Texada, large tankers would have to navigate the crowded
waters of the Juan de Fuca Strait, the Georgia Strait, and the narrow channels
through the Gulf Islands. Leaving Kitimat, the heavy 1nG tankers would have
to transit waters filled with commercial and recreational fishers, resorts, and
First Nations communities that are accessible only by boat.

Public safety concerns may require shipping channels to be closed or restricted
during the passage of an 1NG carrier, affecting other shipping traffic, including
ferries, disrupting transportation routes and businesses frequently and regularly.

There are also major security challenges for NG tankers travelling from Kitimat.
The closest naval base is located at CFB Esquimalt near Victoria—approximately
800 km away, making it difficult to provide adequate security in northern
waters. Closing shipping lanes while 1NG tankers are in transit would have a
major impact on commercial and recreational fisheries and ferry routes, as well
as transit to and from boat-access-only communities.

LNG tanker spills and fires

Communities along the tanker route would be at risk of 1xG spills and fires.
For the 1NG to reach Kiddie Point on the northern tip of Texada Island, the
tankers would need to navigate past Victoria and the Gulf Islands, up the Strait
of Georgia, past Vancouver and the lower mainland.*

LNG tankers leaving Kitimat would have to transit the Douglas Channel, past Gill
Island (where the Queen of the North ferry crashed and sank), through Camano
Sound, into the treacherous waters of Hecate Strait (classified by Environment
Canada as the fourth most dangerous waters in the world) into Queen Charlotte
Sound. Gale force winds, fog, and 10-metre waves are not uncommon.

The NG industry has a good safety record; nonetheless, accidents do happen and
are always possible (see Appendix 2: Chronology of LNG Accidents). Worldwide
there have been eight marine incidents that have resulted in the spillage of LN,
and seven not involving spillage.” Although 1NG accidents are rare, they are
devastating when they occur.

Liquefied natural gas is considered a highly volatile substance. Fires can occur
if 1NG spills near an ignition source. LNG fires burn more hotly than oil or gas
fires and can not be put out until all the combustible material has burned away.
They spread quickly as fuel expands away from the source of the spill.® If such
a circumstance arises, the rapid burn rate of 1NG is devastating—temperatures
can reach 2000 degrees Celsius, which can cause second degree burns 1.6
kilometres (1 mile) away.’

Another safety concern is the potential for vapour clouds to form if 1~nG spills
and does not ignite. Evaporating gas can form a vapour cloud that can drift from
a spill site. When such a cloud encounters an ignition source, an explosion and
airborne fire will result. Communities and municipalities along the coast will be
at risk of explosions as a result of LnG spills.®

ISSUES FOR LNG PROJECTS IN BC 12



The East Ohio Gas Company
explosion, one of worst disasters
in Cleveland history, occurred on
Friday, October 20, 1944 when a
a tank of natural gas exploded on
Cleveland's east side, destroying
homes and businesses and
killing 128 people. Photo: The
Cleveland Press Collection

Re-gasification plant accidents and fires

Accidents at 1NG facilities are infrequent, but when they occur they are also
catastrophic. The very first commercial 1N facility built in the United States
caused a major industrial accident. On October 20, 1944, the East Ohio

Natural Gas Company experienced a failure of an NG tank in Cleveland, Ohio.
According to the report of the U.S. Bureau of Mines, the holding tanks at the
facility failed and released their contents into the streets and sewers. As a result,
128 people perished in the explosion and fire, and 79 homes were destroyed,
along with two factories, 217 cars, and seven trailers. In addition to the dead, over
680 people were made homeless, and 225 were injured.

The tank did not have a dike retaining wall, and due to World War II metal
rationing, the steel of the tank had an extremely low amount of nickel. This
caused the tank to be brittle when exposed to the extreme cold of LNG. It ruptured,
spilling 1NG into the city sewer system. The NG vaporized and turn into gas,
which exploded and burned. The resulting fire engulfed the nearby residents and
commercial establishments, incinerating one square mile of Cleveland.

The 1NG industry has made serious advances in safety since the Cleveland
disaster, but even with modern technology disasters happen. In October, 1979
the Cove Point 1Ng facility, near Lusby, Maryland, had a major accident. A pump
seal failed, releasing gas vapours, which entered and settled in an electrical
conduit. A worker switched off a circuit breaker, igniting the gas vapours, killing
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a worker, severely injuring another, and causing heavy damage to the building.
National fire codes were changed as a result of the accident.

In 2004 another accident occurred at an 1NG facility in Algeria. An explosion at
Sonatrach 1~G liquefaction facility killed 27 workers and injured 56 people. The
casualties were caused mainly by the blast, which was so powerful that it blew
out windows and caused fires six miles away. The accident caused approximately
$1 billion in damages. A steam boiler that was part of a liquefaction train
exploded, triggering a massive hydrocarbon gas explosion. The explosion
occurred where propane and ethane refrigeration storage were located.

Although rare, 1NG accidents that cause pool or vapour fires are devastating.
Since they can’t be put out, if they were to occur near any inhabited area the
resulting casualties would overwhelm the emergency response capacity of the
municipality or regional district and local hospitals.

Economic Concerns
No demand for imported LNG

There is currently no demand for imported natural gas in British Columbia.
With British Columbia currently exporting 80% of its natural gas, the logic of
developing an import facility for LNG for domestic use is fundamentally flawed.
Although companies promoting specific projects in BC, such as Westpac and
Kitimat 1NG's original proposal, use rhetoric that highlights the goal of making
British Columbia energy-independent, the real motivation for these projects is to
serve the United States.’

In March 2008, in his role as the Assistant Deputy Minister of Energy and
Mines, Doug Caul confirmed this motivation by stating that going forward with
Westpac’s proposal is “not about natural gas for BC, it’s about BC playing its part
as a gateway to North America.”’

The business case for importing LNG is premised on exploiting price differentials
between domestic natural gas and natural gas produced overseas. When
domestically produced natural gas is expensive, it is cheaper to import 1NG. The
converse is also true: when domestically produced natural gas is cheaper there is
no incentive to import LNG.

Currently, it is cheaper to use domestically produced natural gas than to import
LNG. With natural gas exploration and extraction in North America on the rise,
the supply of domestic natural gas has increased. In addition, with the economic
downturn of 2008 and 2009, there is less natural gas being consumed, thus
demand has decreased." The increased supply and decreased demand for natural
gas has caused the price to plummet. In recent months, natural gas in North
America fell from US$13.00 per thousand cubic feet to around US$7.50."

The 1NG industry can no longer claim that 1NG is a cheaper alternative to
domestic natural gas. Its high infrastructure and production costs have inflated
the price of 1NG over domestic natural gas, which is being produced more
inexpensively."”
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In addition, relying on volatile foreign sources of natural gas creates instability
over the price and delivery of natural gas." Depending on the political
circumstances and domestic demand of the country exporting LNG to British
Columbia, the supply of NG could be interrupted. For example, in 2006
Indonesia cut its exports to Japan by 50 per cent, because Indonesia needed

to use the natural gas domestically.” British Columbia, like Japan, would be
vulnerable to instability overseas if it began importing 1NG.

The economic realities surrounding the import of 1NG show that it doesn't make
sense for British Columbia. Using imported 1~xG will undermine the renewable
energy and energy efficiency programs of the BC government.”® Further,

there would be little investment benefit for BC. Based on the precedent of 1nG
projects elsewhere, most of the investment will occur offshore, with only 10%

of investment going to re-gasification facilities like the one proposed on Texada
Island.” Creating an economy that remains dependent on foreign fossil fuel is a
step backwards for British Columbia, and a move away from an economy based
on the long-term sustainability of renewable energy.

With no need for imported natural gas and little investment in BC, the proposed
LNG import facilities would provide British Columbia with few benefits, while
forcing the Province to shoulder the considerable environmental and safety costs
generated by the projects.

Competing supply for exporting LNG

Proposals to export LNG from BC will face significant challenges acquiring
sufficient long-term commitments of North American natural gas to make their
projects viable. Alberta already has peaked in natural gas production, and BC’s
supply of conventional gas is expected to peak sometime this decade.

Most LNG export projects are taking advantage of low prices created by stranded
gas that unable to reach major markets due to the lack of access to a pipeline.
Liquefied natural gas export projects in BC would not have that advantage. A
BC-based 1NG export project would therefore have to compete for its natural gas
supply against customers that traditionally have paid above average world prices.

Currently, approximately 80% of BC natural gas production is exported to
Alberta and the United States. A massive pipeline infrastructure has been built
to carry natural gas south, where demand for gas continues to increase. Any LNG
export facility in BC will have to compete with existing consumers for available
gas. Simply put, there is insufficient unallocated gas to make LNG export
financially viable.

Perhaps in the future, if new shale gas projects in northeastern BC and the Rocky
Mountain belt of the United States start producing, there may be additional gas
available, but it is likely this gas would also have eager North American buyers.

These factors plus dropping natural gas prices and tight credit make Kitimat
LNG plans to export 5 million metric tonnes of LNG a year risky for investors and
producers.
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Kitimat. Photo: j.lee43, Flickr

Impact on local economies

The “no go” zones that surround NG tankers for security reasons in other
jurisdictions only heighten the negative impact of LNG projects on local
businesses such as tourism and fishing.

It is currently estimated that 36 tankers would dock at the proposed marine
terminal on Texada Island every year.” However, this is a conservative estimate,
and if demand increases as expected, the traffic could increase to one 300-metre
(950-foot) tanker—the size of three football fields—passing through fragile
waterways every five days, or 72 tankers per year making the round trip."” The
route proposed for the 1NG tankers passes through extremely busy shipping
lanes: over 1320 ships transit these waters per month. The buffer zones needed
for LnG tankers would necessarily restrict these uses of the Georgia Strait.”

In addition to curbing shipping traffic, tankers in the water around Texada
would also affect the sport fishing economy, which thrives because of rich and
currently undisturbed local fish habitats. *

Westpac’s proposal would also have a significant impact on the tourism industry.
The Strait of Georgia is considered to be one of the most beautiful spots on
earth, but its picturesque landscape would be changed with 1NG tankers passing
by and moored at nearby harbours. The gas-fired power plant and power lines
would be seen as a blight on the landscape that impairs the area’s value for
tourists and residents.”

The Kitimat LNG project could have a similarly damaging effect on the northern
commercial fisheries, native fishing activities, and wilderness tourism. Tankers
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WestPac’s proposed LNG project
would be the largest emitter

of greenhouse gases in British
Columbia by 4 times. Photo: Alan
Grinberg

bound to and from Kitimat would transit past and through large fisheries and
along the shores of the recently designated protected areas of the Great Bear
Rainforest. Wilderness tourism such as multi-day kayaking adventures and
bear watching are just gaining momentum here. Eco-tourism in Northern

BC is essential to local economies: 47% of British Columbia's guide outfitters
are in Northern BC. In Kitimat, the econony benefitted from $11,164,000 of
revenue from tourist accomodation in 2007. * The Kitimat project could cause
irreparable harm to this young eco-tourism industry.

Environmental Concerns
Greenhouse gases

LNG produces 140% more greenhouse gases than regular natural gas. This
is because of the energy inputs required to liquefy and ship 1nG.* The gas is

liquefied by cooling it to —163° Celsius, which reduces its volume by 6oo times.

Once in its liquid state, a greater volume of gas can be transported. When NG
reaches its destination it must be re-gasified in order to be shipped through
pipelines to its final destination.

25

The liquefying and re-gasifying of NG generates a large volue of greenhouse gas

emissions, equivalent to the greenhouse gas emissions produced by domestic
coal.”

In addition to the re-gasification facilities, WestPac plans to put in place a 6oo
megawatt gas-fired power plant, which may be expanded to a 1200 megawatt
plant.” The gas-fired power plant would further contribute to greenhouse gas
emissions. The projected emission of carbon dioxide (CO,) from the plant and
the re-gasification would be 2 million tones—the equivalent to the emissions
from 500,000 cars.”

A similar proposal for a gas-fired plant at Duke Point near Nanaimo was rejected

earlier this decade when it was discovered that the plant would have emitted
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LNG import terminals require the
deforestation of the surrounding
landscape. Photo: |B Weir

800,000 tonnes of carbon dioxide (CO,) per year. The projected emissions from
the Texada facilities are more than double the amount that had been proposed
for Duke Point.”

Westpac’s proposed project would emit four times as much waste gas as the
largest emitter currently operating in BC. It would increase the province’s
greenhouse gas emissions by 7.6 per cent.” The increase in greenhouse gases
runs against the provincial government’s plan to reduce greenhouse gas levels by
20% by 2020.”

Land and water impacts

LNG projects can have significant impacts on both land and water. For example,
Westpac’s proposal could have considerable effects on marine life. The
corporation plans to use a sea water cooling system, which would drain a large
amount of water from sensitive marine ecosystems.”

To carry out the project, WestPac has estimated that it will need 420,873 square
metres (104 acres) of land.” While some of the land at Kiddie point has already
been deforested for industrial purposes, the company proposes to use additional
undeveloped natural lands for the two storage facilities and gas-fired power
plant. This development would devastate the surrounding natural environment.*
It would also require a new cut for high-voltage power lines through 18
kilometres of dense forest. The power lines will be over 50 metres high and 150
metres wide, and will fragment the wilderness and wildlife habitat from Kiddie
Point, past Van Anda, and on to Bob’s Lake, necessitating extensive deforestation
in addition to what will need to be cleared at the sire of the facility itself.*”

The NG proposal for Kitimat would have a similar footprint.
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What Government Approvals
are Needed for LNG Projects?

Who has jurisdiction?

The federal government has jurisdiction over trade, navigation, and shipping.'
Therefore, LNG facilities are subject to a number of federal processes, including
federal environmental assessment and the Technical Review Process of Marine
Terminal Systems and Transshipment Sites (TERmMPOL).

Provincial governments have jurisdiction over property and civil rights, which
includes ports, harbours, and terminals.” Thus, any NG project in BC will also
be subject to a number of provincial regulatory processes, including provincial
environmental assessment and potentially the BC Utilities Commission.

Federal processes, laws, and approvals

A variety of federal departments and agencies are involved in regulation and
approval of pipelines and marine terminals associated with 1NG. These include:

« Transport Canada
« Environment Canada
« Department of Fisheries and Oceans

These federal departments and agencies oversee a number of processes. This
guide will concentrate on three:

1. National Energy Board (NEB)

2. Technical Review Process of Marine Terminal Systems and Transhipment
Sites (TERMPOL)

3. Canadian Environmental Assessment Act

National Energy Board approval

The National Energy Board (NEB) is an independent federal tribunal that has
jurisdiction to regulate international and inter-provincial aspects of the oil, gas,
and electricity industries in Canada.’

Mandate of NEB

The purpose of the NEB is to promote safety, environmental protection, and
economic efficiency in the Canadian public interest within the mandate set by
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Parliament in the regulation of pipelines, energy development, and trade.* The
NEB has jurisdiction over a number of aspects of LG facilities.

The National Energy Board Act (NEB Act)® sets out the regulatory framework and
powers of the NEB as they relate to oil and gas activities.® In accordance with

the NEB Act, the NEB reviews applications for international and inter-provincial
pipelines and issues “Certificates of Public Convenience and Necessity” for
approved projects.

The Act also gives the NEB the authority to consider the environmental impacts
of proposed projects and to attach appropriate terms and conditions to project
certificates.’

Before the National Energy Board makes a decision on an application for a major
project like an 1~G facility, it usually holds a hearing.

NEB Authority over LNG

All liquefied natural gas imported into Canada requires an import licence or
order from the NEB. Companies proposing LNG facilities may also need a couple
of different types of Certificates of Public Convenience and Necessity (cpcN) or
an exemption order from the NEB.

Sections 52 and 58 of the NEB Act require that:

« If the project involves the construction of marine terminals for import or
export it will need a cpcN or exemption order.

« If the proposal requires the construction or operation of a pipeline that
crosses a provincial or international boundary or is built by a company
regulated by the NEB, a cPCN or exemption order is necessary.

Finally, the NEB has the power to set tolls and tariffs for 1~G facilities.
What is the NEB process?

Generally, the NEB would have hearings before approving a major project like an
LNG terminal. There are two types of hearings conducted by the NEB.

1. Some hearings are conducted solely in writing or through a combination of
written and oral submissions.

2. Oral hearings.

A written hearing means the hearing participants provide all of their evidence in
writing. When the NEB announces a hearing, it will also include information on
how the hearing will be conducted and how people can participate.®

An oral hearing is what most people think of when they think of a hearing.
However, even this hearing begins with a written process. Participants file their
written evidence and then have the opportunity to ask questions in writing of
each other. All of this information is usually available on the N8 website. This
is followed by the oral portion of the hearing, in which participants may ask oral
questions of witnesses and present their final arguments or the summary of
their position based on the evidence.’
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If the NEB approves an application to construct a facility, the company has
permission to construct, operate and maintain that facility. If it is an import or
export licence hearing, the company may be granted a licence. Toll hearings may
involve decisions on the amount of money a company is allowed to charge for the
transportation of oil or gas or for access to the pipeline.”

Regulatory issues with NEB hearings

There are a number of legal issues related to the NeB that can be raised by First
Nations, communities, or individuals concerned about specific NG projects
under review. The NEB can be legally challenged on its process, the scope of its
review, and its structure.

Technical Review Process of Marine Terminal Systems
and Transhipment Sites (TERMPOL)

TERMPOL was created to give the federal government the opportunity to review
the safety of marine terminals and the associated shipping traffic.

History and mandate of TERMPOL

The Technical Review Process of Marine Terminal Systems and Transhipment
Sites (TERMPoOL) was created in 1977. Initially TERMPOL'S objectives were

to provide the federal government with a means of assessing navigational
risks associated with marine terminals for oil tankers. In 1982, TERMPOL

was extended to cover not only oil, but marine terminals receiving 1NG and
chemicals. TERMPOL is not an approval process; rather it is designed to give the
federal government the opportunity to assess projects to inform its regulatory
decisions."

In 2001, Transport Canada Marine Safety (Tcms) issued a third edition of the
TERMPOL Code.” The Code is maintained by Transport Canada.”

The Code outlines the purpose of the TERMPOL Review Process (TRp):

The intent of the TRP is to ameliorate, where possible, those elements of a proposal
which could, in certain circumstances, threaten the integrity of the ship’s hull and its
cargo containment system and, consequently, the environment."

Focus of TERMPOL process

According to the Code, TERMPOL is not a regulatory process, the provisions in
the Code are not mandatory, and the recommendations are not binding on

the government agencies or the proponent. Rather, the Trp is used by Tcms

and other agencies to objectively appraise projects, to inform their regulatory
decisions and determine the need for precautionary measures. It is a data-
gathering and operational review process for Tcms, Department of Fisheries and
Oceans (DFo), and other government agencies, and is considered separate from
the other regulatory roles those agencies may have, such as under the Canadian
Environmental Assessment Act.

TERMPOL differs from an environmental and socio-economic assessment, which
looks at all the environmental issues that are of concern, whereas the TERMPOL
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process focuses on the “safe and efficient operation of ships”.”

Specifically, TErmPoL focuses on: the safety of the routes ships would take
within Canadian waters; the proposed terminals; transshipment facilities;

and any changes to existing terminals or facilities for the shipment of oil, 1Ng,
or chemicals.”

The TERMPOL Process

Generally, the proponent of an LNG project initiates a TERMPOL process by
sending a request, in writing, to Transport Canada. However, there is no timing
requirement for when a TERMPOL review must be initiated.

Following a formal request, the proponent and representatives from relevant
federal departments meet informally to discuss submission requirements such
as review process timelines, data availability, and scope of data requirements.
Following that, the Director General of TcMs appoints a chairperson, who

then convenes the TERMPOL Review Committee (Trc), which may include
representatives from other federal or provincial departments.

The TrC has a number of responsibilities when carrying out TERMPOL reviews for
proposed projects. For example, the Trc must determine whether a proponent’s
submission is complete, identify any information gaps, and submit requests to
the proponent if further information is required. The committee also develops

a comprehensive list of reports that the proponent must include in submissions.

To complete the process, the committee must be convinced that all potential
hazards have been identified, evaluated, and mitigated. To demonstrate that
all concerns have been addressed, TERMPOL requires that proponents consider
a range of subject matters in their submission. These are:

« Potential impacts of new shipping operations on existing regional shipping
operations and regional fishing activities;

- Environmental issues associated with transportation of pollutant cargoes;

« Risks to communities along potential routes to the terminal, such as threats
to public health and safety;

« Navigational safety issues associated with proposed routes, including
equipment and activities to ensure safe navigation such as fixed and
floating aids, vessel traffic services, electronic positioning systems, radio
communication, and pilotage requirements;

« Ship characteristics, such as maneuvering capabilities, navigational and
communication equipment, and containment systems; and

« Pollution prevention measures, contingency plans, and emergency
procedures.”

The Code details a variety of technical studies that can be required by the Trc.”

At the end of the process the recommendations of the Trc are compiled into a
TERMPOL Review Report (TRR). According to the Code, the TRR is prepared by the
TRC and then reviewed and approved by the senior managers at all participating
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departments and agencies. Therefore, even if the Trc makes a recommendation,
it may not be included in the final report unless it is approved by the relevant
senior manager. The format of the TRR is at the discretion of the chair of the
TRC. The structure of the TRR THEREFORE varies from project to project.”

Timing of TERMPOL

There is no mandated timing requirement for when a TERMPOL review must

be conducted. Generally TERMPOL is initiated after the completion of the
National Energy Board (NEB) and Canadian Environmental Assessment Act (CEAA)
processes, right before the site is preparing to open.

However, two recent TERMPOL reviews for NG projects in Quebec, Rabaska and
Gros-Cacouna were completed and the report issued before the NEB/CEAA review
was complete. Therefore, it is unclear when a TRP must be conducted in relation
to the NEB and cEaA review. It can be started or even completed before the NEB/
CEAA review is complete.

However, some legislation requires a certain order for the reviews. The ceaa and
TERMPOL review are needed for a Navigable Waters Protection Act (NWPA) permit
to be issued.

Limitations of TERMPOL

TERMPOL is not a public process. It is a technical process with a limited but
important mandate.

While the TERMPOL process is useful for addressing a variety of issues with
respect to proposed tanker routes and marine terminal systems, it is not an
approval process. TERMPOL criteria, however, are used by Tcms in determining
the need for making or revising specific regulations, or for implementing special
precautionary measures that may affect a ship’s operation within a particular
marine terminal system or transshipment site.

While Fisheries and Oceans Canada and TcMs have specific roles with respect
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to TERMPOL, such responsibilities are separate from the regulatory roles of both
departments.

Notably, satisfying TERMPOL does not mean that a proponent has satisfied all
requirements of federal and provincial legislation and regulations for marine
safety and environmental protection.

Proposed projects may also have to meet requirements set by various other
legislative documents, including the Canada Shipping Act, Navigable Waters
Protection Act, Canadian Environmental Protection Act, Canadian Environmental
Assessment Act, Transportation of Dangerous Goods Act, Fisheries Act, Oceans Act,
and Canada Marine Act.

Relationship between TERMPOL and other legislation

One of the primary purposes of TERMPOL is to inform the regulatory decisions
of government agencies. The three main statutes that are relevant to TERMPOL
are: Navigable Waters Protection Act, Canada Shipping Act, and the Pilotage Act.

Note: The federal government has weakened laws that protect waterways and
fisheries and require environmental assessment of many developments. In the
Spring of 2009, two significant changes were introduced and passed with little
debate:

1. Amendments that undermine the Navigable Waters Protection Act were
rushed through Parliament as part of the 2009 budget.

2. As part of the “Building Canada” stimulus plan the federal government
created exclusions that eliminate environmental assessments for 9o per
cent of projects receiving federal stimulus money.

These unexpected changes came too late in the development of this guide
to be fully evaluated.

Navigable Waters Protection Act

TERMPOL is described in the Code as a complement to the Navigable Waters
Protection Act (NwPA).”?

The purpose of the Nwra is to protect navigable waters. It is described as:

a federal law designed to protect the public right of navigation. It ensures
that works constructed in navigable waterways are reviewed and regulated
so as to minimize the overall impact upon navigation.

Any marine terminal, including any new NG terminal proposed for BC,
requires a permit under the Nwra. Section 5(1) of the Nwpa requires that:

No work shall be built or placed in, on, over, under, through, or across any
navigable water unless:

(a) the work and the site and plans thereof have been approved by the
Minister on such terms and conditions as the Minister deems fit, prior
to the commencement of construction;
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(b) the construction of the work is commenced within six months and
completed within three years after the approval referred to in paragraph
(a) or within such further period as the Minister may fix; and

(c) the work is built, placed and maintained in accordance with the plans,
the regulations and the terms and conditions set out in the approval
referred to in paragraph (a).

Section 9 of the Nwra outlines the application process for approval from the
Minister of Transport. The proponent has to deposit plans and a description
of the proposal with the Minister, and notice of the deposit is given in the
Canada Gazette.

Transport Canada outlines two approval processes under the Nwra, a formal
approval and a work assessment. A formal approval is required when work

has the potential to substantially interfere with navigation. A work assessment
requires less information. Given the nature of liquefied natural gas, LNG projects
will generally require a formal approval.

If the proponent does not elect to follow the TERMPOL process, the Navigable
Waters Protection Division of Transport Canada may require that the proponent
carry out the relevant studies identified in TERMPOL as part of the navigational
review process for the Nwpa permit.

Canada Shipping Act

Any recommendations made in the TErRmMPoL Final Report can also inform
regulatory decisions made by the Minister of Transport under the Canada
Shipping Act (CsA).

The Minister of Transport has broad powers under the csa, including the power
to regulate:

« compulsory routes and recommended routes; and

« to prohibit the operation of vessels for the purpose of protecting persons,
vessels, artificial islands, installations, structures, works, shore areas, or
environmentally sensitive areas.

In addition, the Minister of Transport can establish a Vessel Traffic Services
(vrs) Zone that includes safety restrictions or “no go” zones.

All of these powers would be important if an 1~G facility were to move to the
construction phase.

Pilotage Act

The recommendations made in the TErRMPOL Report can also be directed at the
Pacific Pilotage Authority. According to s. 18 of the Pilotage Act, “The objects

of a [Pilotage] Authority are to establish, operate, maintain and administer in the
interests of safety an efficient pilotage service within the region set out in respect
of the Authority in the schedule.”

Section 20 of the Pilotage Act grants the Pilotage Authority the power to make
regulations, with the approval of the governor in council, to achieve its objects.
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These powers include making regulations:
(a) establishing compulsory pilotage areas; ...

(f) prescribing the qualifications that a holder of any class of licence or any class
of pilotage certificate shall meet; ...

(m) prescribing the circumstances under which a licensed pilot or holder of a
pilotage certificate shall be required to take further training to be enabled to
meet any new qualifications prescribed under paragraph (f) since the pilot’s
licence or the pilotage certificate was issued.

Therefore any recommendations that the TRc makes regarding compulsory
pilotage areas will be regulated by the Pilotage Authority.

The Pacific Pilotage Regulations apply specifically to the Pilotage Authority in
charge on BC’s coast. Section 3 of the regulations lists the compulsory pilotage
areas for BC. Section 11(f) states that the Pacific Pilotage Authority can deem any
geographic point to be a pilot boarding station to ensure safe pilotage service.

Canadian Environmental Assessment Act

The Canadian Environmental Assessment Act (CEAA) was first passed in 1992,
but the legislation was updated (and weakened) most recently in 2003.

The cEeAa requires that environmental assessments determine whether or not

a particular project will cause significant adverse environmental effects. The
“responsible federal authority” (i.e. the permit-issuing departments or agencies)
must ensure that all environmental effects of projects are considered, including
impacts on the socioeconomic environment, aboriginal people, and cultural
heritage. Furthermore, cEaA requires timely and appropriate public participation
in the assessment process.

The cEaa is administered by the Canadian Environmental Assessment Agency,
an independent federal organization that shepherds the federal environmental
assessment process and promotes environmental policies and practices.

The Agency acts as the coordinator between the federal government and other
jurisdictions. As part of this role, it negotiates environmental assessment
harmonization agreements and promotes efficiency in environmental review
processes. The Agency also manages funding programs for public participation
in comprehensive studies and review panel assessments.

When is a federal environmental assessment required?

An environmental assessment is required if the federal government:
« proposes a physical project or activity;

« provides financial support to a physical project or activity;

« provides a license or permit to enable a physical project or activity to be
carried out; or

« if a project is proposed on federal land.
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Types of federal environmental assessments
There are four types of environmental assessments that may be carried out:

1. Screenings, which provide a brief analysis of environmental and cumulative
effects of a project and are typically used for simple or routine projects.

2. Comprehensive studies, which are more detailed than screenings, since
environmental and cumulative effects are considered in conjunction with
project alternatives, monitoring systems, and other project characteristics.

3. Mediation.
4. Panel review.

The latter two methods are employed if a comprehensive study determines that

a project may cause significant adverse environmental effects or if environmental
impacts of a project are inconclusive. Due to the scale and impact of an 1nG
facility, one may expect comprehensive assessments for any proposed LNG project.

Overlap between TERMPOL and CEAA

There is a considerable amount of overlap in the requirements of ceaa and
TERMPOL. The NwPa is also a trigger for a cEaA review, and the cEaa requires
a review of the environmental effects of projects with marine and navigational
safety issues, such as LNG terminals proposed for BC.

Some of the information that is provided to TERMPOL can also be used to meet

a project’s other regulatory requirements. The TErmPor Code provides that
although the TERMPOL REVIEW PrOCESS does not relieve the proponent of any
regulatory requirements, the TERMPOL proponent can use the information to

help complete other stages. In reverse, if the proponent has already completed a
similar study for NEB/CEAA review, the proponent may submit that information to
TERMPOL.

Limitations of CEAA

David Boyd, Trudeau Scholar, environmental law expert, and former Executive
Director of Ecojustice (formerly Sierra Legal Defence Fund), has criticized the
federal environmental assessment process for its lack of clear decision-making
criteria, inappropriate public consultation methods, and inadequate enforcement
and monitoring provisions.

One significant weakness of the federal legislation is that the federal government
can approve a project even when the environmental assessment concludes that
the project will have significant adverse environmental effects.

Section 37 of the ceaa discusses the power of a responsible authority to permit

a project to proceed even if the project will generate significant environmental
effects. It says, “[if] the project is likely to cause significant adverse
environmental effects that can be justified in the circumstances, the responsible
authority may exercise any power or perform any duty or function that would
permit the project to be carried out in whole or in part”.

Therefore, even if a federal environmental assessment determines that a
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particular LNG project, such as WestPac’s proposal on Texada Island, should not
be approved, the federal government can still approve the project.

Furthermore, history shows that almost all projects receive ceaa approval.
Between 1995 and 2000, 99.9% of the approximately 25,000 environmental
assessments that were carried out were screenings. A further 99.9% of all
environmental assessments submitted led to the approval of the project. These
figures suggest that either virtually all projects subject to federal environmental
assessment are environmentally appropriate, or that the federal process favours
development over the environment.

Other Federal Approvals Needed for LNG

A number of other federal approvals and certificates are needed to construct,
operate and maintain an 1Ng facility. In addition, certain factors, such as the
potential impact on fish habitat, may trigger the need for even more federal
approvals. Some of the potential approvals and certificates include:

« Transport Canada: Operational certificates for tanker safety

« Department of Fisheries and Oceans: Fisheries Act authorization to affect fish
habitat

« Environment Canada: Emergency plan for certain substances stored
« Environment Canada: Permit related to sediments construction
« Canadian Transportation Agency: Orders for rail crossing (if any)

« Natural Resources Canada: Licences to import needed in some situations

For more detailed information on federal approvals, see Appendix 1: LNG
Regulatory Requirements.
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Provincial Processes, Laws,
and Approvals

Any 1NG project proposed in British Columbia will be subject to a number of
provincial regulatory processes, including provincial environmental assessment,
the BC Utilities commission, the BC Oil and Gas Commission, and various
ministerial approvals.

Provincial Environmental Assessment

The BC Environmental Assessment Office (Ea0) is an independent provincial
agency that coordinates assessment of the impacts of major development
proposals in British Columbia and reports to the Minister of Environment.'

The eao is tasked with identifying and mitigating potential adverse impacts
from development and operations such as pipeline construction. Powers and
responsibilities of the EAo are set out in the BC Environmental Assessment Act
(BCEAA).?

The Environmental Assessment Act is based on five main principles:

« Access to information by all interested parties

« Balanced decision-making by government

« Comprehensive environmental assessments

« Consultation with all potentially affected parties

« Flexibility of assessment methods and procedures’

Provincial environmental assessments follow an eight-step approval process.
A proposed project must first be considered “reviewable” before the provincial
environmental assessment process may start. Projects are considered reviewable if:

« their type is listed in the Reviewable Projects Regulations;
« the responsible Minister determines the project is reviewable; or
« the proponent asks the £ao to consider the project as reviewable.*

However, the executive director of the EAo may exclude projects from the
provincial A process even if projects are included in the Reviewable Projects
Regulation.’

The EAo was weakened in a major revision in 2002, giving the BC Cabinet
and individual ministers extraordinary powers to overrule provincial or local
government laws if they constrain development processes.
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Furthermore, other provincial statutes have changed the environmental
assessment process in BC. In 2003, the Significant Projects Streamlining Act
(spsA) was passed by the provincial government. Essentially, that Act:

gives the B.C. Cabinet and individual ministers extraordinary powers to
overrule provincial or local government laws, regulations or bylaws if they

are perceived as being constraints to development projects that the government
designates as provincially significant.®

In effect, even though the Significant Projects Streamlining Act states that the
province must meet all requirements of the BC Environmental Assessment Act,
provincially significant projects may be exempt from review processes.

When the BcEAA was amended in 2002, mandatory requirements for project
committees and First Nations participation were eliminated. As a result, there
is ambiguity regarding the amount of influence First Nations will have over
regulatory processes for LNG projects such as Kitimat 1NG and WestPac.

Environmental Assessment Cooperation

Federal and provincial A processes are also characterized by jurisdictional
overlap. To address this issue, governments have signed cooperation agreements
to clarify roles and responsibilities.

Federal and provincial governments signed the Canada-British Columbia
Agreement on Environmental Assessment Cooperation in 1997 and a new version in
2004. This agreement attempted to establish a single environmental assessment
process. The agreement is somewhat ambiguous. However, both parties agree
that, in accordance with the BC Environmental Assessment Act, a cooperative
environmental assessment should be conducted by a commission or hearing
panel.

The BC process

The two most important steps in the BC environmental assessment process are
the “Project Terms of Reference” and a “Section 11 Order”.

The first important process in the provincial environmental assessment is
setting the project’s terms of reference. Public participation in developing the
terms of reference helps to ensure that community values and public goals
for community development are considered in project planning and decision
making. The terms of reference specity the:

« scope of the environmental and socio-economic studies necessary to assess
the impact of the proposal on the environment and communities;

« consultation programs required to engage the public and First Nations;

. information that needs to be included in the environmental assessment
application; and

+ requirements for the mitigation of project impacts.’

The terms of reference will be used to identify the information that an 1N
proponent like WestPac must include in its application for an Environmental
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Assessment Certificate. Proponents are required to submit the draft terms
of reference for regulatory review and approval.®

A provincial environmental assessment is likely to consider the project’s
potential effects on:

« aquatic species and habitat

. terrestrial ecosystems, vegetation, and wildlife

« land use and socio-economic/socio-community and cultural conditions
« visual landscape and recreational resources

+ hydrology, soils, terrain, and natural hazards

- First Nations’ traditional knowledge and use

« heritage and archaeological resources

« navigation, transportation and utilities

« contaminated sites

« public health issues

Other topics may be added during the preparation of the terms of reference or
the assessment itself. This is the first key opportunity for affected First Nations
and communities to engage to ensure that issues important to them are studied,
reported on, and included in the assessment.

The Section 11 Order defines the terms and procedures for conducting the
required environmental assessment process, including the requirements for
the public consultation process for the assessment. Ensuring that these Orders
include real opportunities for public engagement should be an important
priority for groups concerned about proposed r~G facilities.

BC Utilities Commission

Various aspects of LNG projects will require orders from the BC Utilities
Commission (Bcuc), particularly projects like Westpac’s proposal on Texada,
which includes gas-fired generation as part of the facility. Unless it receives
direction to do otherwise from Cabinet, the Bcuc will review the need and
justification for the project, alternatives, and costs.

The Bcuc may also be involved in orders that set tolls or tariffs for processing
facilities and for intraprovincial pipelines associated with proposed g facilities.

Further, if transmission lines are required for the 1NG project, the Bcuc will
need to issue a Certificate of Public Convenience and Necessity (CPCN).

Certificate of Public Convenience and Necessity

It is up to the Bcuc to decide whether it wishes to hold public hearings on the
cpcN application. The Commission may arrange public hearings, or it may
engage in an Alternative Dispute Resolution Process/Negotiated Settlement
Process.

However, the government may intervene to give the Bcuc direction, which could
circumvent public hearings. A cpcN review is, nonetheless, worth fighting for,
since it is a forum in which interested parties can bring evidence and cross-
examine the evidence of the other parties. The process creates a public record,
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and Bcuc decisions will primarily be grounded on basic and well-established
principles of utility policy, including concepts of cost-effectiveness and public
interest. These hearings are preferable to a purely political process in which
the government can move forward with poorly substantiated claims of benefits.

Other provincial approvals

The BC Minister of Lands, the Oil and Gas Commission, and the Ministry of
Transportation all have jurisdiction over some aspect of LNG facilities in BC,
as do provincial laws protecting archaeological sites.

The BC Lands Agency has some authority over the location of the facility, since it
must issue a lease for the land. The Oil and Gas Commission also has authority
over the choice of site, cutting of trees on the site and on rights of way to it, any
connecting pipelines, waste disposal, contaminated sites, and air emissions. The
Ministry of Transportation has jurisdiction over access roads and the transport
of dangerous goods.

As part of the environmental assessment, an Archaeological Overview
Assessment and Heritage Resources Inventory and Assessment must be
undertaken by qualified specialists with the involvement of First Nations and
various provincial ministries to identify historic sites affected by L~ facilities.

On the basis of these assessments, a Heritage Inspection Permit may be
required prior to a more detailed Archaeological Impact Assessment (A1A).
The a1a will confirm whether archaeological resources exist on the site, and if
so recommend mitigation measures to avoid impacts on them. Such measures
will be included in the application for an environmental assessment. First
Nations have been successful in intervening at this stage to ensure that both
the contractors hired to conduct the a1 and the scope of the assessment are
acceptable to them.
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Citizens rally to protect forests

from LNG pipeline deforestation.
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Opportunities for Citizen
Engagement in LNG

Citizen engagement is critical. In cases where LNG projects have been rejected,
the decision is mostly attributable to public concern and pressure inside various
regulatory processes and through good old organizing and agitating.

However, none of the government approval processes are ideal. They each have
limitations in scope or effectiveness in addressing certain types of issues. It is
important, therefore, for citizens to be as informed as possible about the range of
processes that could be an opportunity for affected communities, First Nations,
groups, and individuals to intervene when LNG projects are proposed. Below we
detail the better opportunities in some of the more important processes.

Organizing and Agitating

Numerous NG proposals throughout North America have been cancelled,
abandoned, rejected, or substantially modified to address people’s concerns
because of organized opposition. Some of this organized opposition has been
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directed within various regulatory processes, and some has been aimed directly
at political representatives and decision makers.

Whether one wants to stop an LNG proposal or modify it to address specific
concerns, organizing those sympathetic to your views, raising the profile of
your concerns, and directing pressure towards key representatives and decision
makers increases the chances of good outcomes. Holding LNG proponents to
their commitments is also an important step.

Texada residents, led by a local organization, Texada Action Now (TAN), organized
widespread opposition on Texada Island and throughout the region. They used a
variety of tactics to become a formidable opponent to Westpac’s project, including:

« adoor-knocking campaign of all island residents to educate them on NG
issues;

« asurvey of local residents that revealed that 85% of Texada residents oppose
the WestPac NG project, while just 3% approve of it;

« events that raise the profile of their concerns and garner media attention;
« Dbriefings of key elected officials throughout the region and in Victoria;

« Alliances with other community groups, First Nations, and environmental
groups that share their concerns;

« Organizing to ensure their local regional district passed a resolution against
risks associated with LNG tankers and greenhouse gas emissions, and then
working with other groups and communities to ensure this resolution was
also passed by other municipalities, regional districts and the Union of BC
Municipalities.

The efforts of Texada residents are a model for other communities concerned
about 1NG proposals.

However, organizing and agitating are effective for more trying to stop projects.
Those who don’t oppose LNG projects but have specific concerns—such as the
size of the facility, access to land and waterways, or environmental safeguards—
should also organize and agitate. Unfortunately, it is the squeaky wheel that gets
the grease both in our political system and in most regulatory processes, whether
the grease results in changes to the project or is the mere chance to participate in
the process.

Holding Proponents to their Commitments

In response to strong public opposition, LNG proponents such as WestPac often
make commitments. Those concerned about 1NG proposals should ensure they
live up to these commitments and that the various regulatory processes include
requirements that are in line with them.

The following is a list of commitments that WestPac made to Texada Island
residents. Concerned citizens should contact WestPac to ensure that the
commitments are being implemented. (WestPac’s contact information is
available at: http://www.westpaclng.com/index.php?pageld=Contact+Us)
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WestPac’s responses to these concerns will be important once the various
regulatory processes begin.

1. WestPac has promised to follow up with Terasen Gas to see when and how
natural gas would be locally distributed to Texada Island residents.

2. After hearing the numerous complaints regarding the erection of hydro
power lines, WestPac has promised to actively look into the feasibility of all
options relating to power lines.

3. Given the popularity and aesthetic beauty of Kiddie Point, WestPac has also
promised to thoroughly explore and assess alternative sites for the terminal
and power generation facilities.

4. WestPac declared its intention to complete a risk assessment and
consequence analysis that considers the likelihood of an accidental event and
examines the potential impacts that could result.

5. WestPac has promised to carefully consider how an accident would affect the
ferry system and what systems would be in place to evacuate residents.

6. WestPac has also promised a consequence analysis for the specific site on
which the facilities would be built. They have promised to make the results
of the analysis publicly available.

7. WestPac has openly recognized the need to comply with emission standards
and regulations.

8. Finally, WestPac promised to work with the Canadian Coast Guard, Pacific
Pilotage Authority, BC Coastal Pilots, the U.S. Coast Guard, BC Ferries,
and other stakeholders regarding the potential for conflict between the LnG
tankers and other marine users, and the safe transit and passage of NG
tankers generally.’

BC and Canadian Environmental Assessment

As previous sections of this report indicate, environmental assessment law in
Canada is complicated, making it difficult to be brief and comprehensive at
the same time. In this guide we seek to provide a high-level overview of the
challenges and opportunities for groups concerned with LNG projects.

In BC the environmental assessment process is supposed “to ensure that
community values and public goals for community development are considered
in project planning and decision-making.” Unfortunately, the BC Environmental
Assessment Act makes public participation in the development of terms of reference
discretionary, guided by the policies of the Environmental Assessment Office.

In 2006 the Kitimat tNG Terminal received its environmental assessment
certificate from the Bc EAo and was granted federal environmental approval for
a re-gasification terminal. Generally this would foreclose future opportunities
for participation in assessments. However, significant questions remain

about whether the massive re-scoping of the project from an 1NG import
facility to an export facility requires a new environmental assessment. Unless
our governments require a new environmental assessment or are forced to
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undertake one by litigation by an affected party such as a First Nation, there
are limited future opportunities for public engagement in environmental
assessments on the Kitimat proposal. Litigation is not the only means to gain
a new environmental assessment. Aggressive, strategic demands from affected
individuals and communities could encourage both levels of government to
require new assessments.

By contrast, Westpac’s LNG proposal for Texada Island is a long way from
entering the environmental assessment process.

As a general rule, it will be important for groups facing 1nG proposals in their
communities to ensure the participation in the assessment process of well-
prepared “intervenors” representing key constituencies.

In the pre-application phase, consultations are required among federal,
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provincial and municipal agencies, the public, and First Nations on the issues
and content of the Terms of Reference (Tor) for the environmental assessment.
This phase starts with the formulation of a draft Tor by the 1NG proponent and
the publication of this draft for a public comment period, inviting input from
interested parties. Early engagement, particularly by affected First Nations, in
defining the Tor for the environmental assessment of LNG projects should be

a priority for any group with concerns about specific NG projects. Ensuring a
good ToRr does not ensure a positive outcome, but a bad Tor that does not include
the full scope of the proposed project or that leaves out relevant information
makes it difficult to achieve good outcomes.

Additional consultations occur during the review of the application for an
Environmental Assessment Certificate, during the preparation of the draft
assessment report, and thereafter where deemed appropriate. Reports on all
consultations are forwarded to those consulted. The proponent must respond
to all issues relevant to the LNG project that are identified in the consultations.

Under a federal environmental assessment the public has a greater opportunity
to participate if there is a comprehensive study or review panel for the decision.

Those concerned about proposals to construct LNG facilities should demand that
the proposed project be subject to a comprehensive study. Ultimately it is the
federal Minister of the Environment that makes this decision. A comprehensive
review provides additional opportunities for citizen involvement, including
pressure for a review panel.”

To ensure key issues are addressed adequately, concerned groups should request
that the Minister of the Environment submit the assessment to a review panel.
A review panel allows the public and local experts to be appointed to give
recommendations on the ultimate viability of the project.’

To be involved in a comprehensive study or review panel, follow these steps:

1. Check http://www.ceaa.gc.ca/oso/index_e.cfm to find out whether the
environmental assessment is under way. If Westpac’s LNG project is listed,
contact the responsible authority. The contact information will be provided
at the above link.

2. Write or present your concerns to the Minister of the Environment, currently
Hon. Jim Prentice, asking that Westpac’s NG project be subject to a public
review panel. Contact information for the Minister is available at: http://
www.ec.gc.ca/default.asprlang=FEn&n=B6832638-1.

3. Apply to the government for public funding.

Although the environmental assessment is intended to be a comprehensive
review process, historically many First Nations and communities have been
frustrated by the results of their engagement with the process.

Over the last few years First Nations have won a number of influential court
cases that have an impact on environmental assessment. The Haida ruling

by the Supreme Court of Canada in November 2004 held that First Nations
must be involved in “strategic decisions” regarding licences for land use and
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resource exploitation on their territories. This means they must be consulted
and accommodated before a new project like LNG is approved.

However, disputes frequently arise between governments and affected First
Nations over the scope and depth of these consultations, and the degree to

which First Nations' input is integrated into the assessment process. Arguably,
consultation with affected First Nations should occur before any terms of
reference are set for major projects like Westpac’s NG proposal for Texada Island.
The failure to consult at this early stage creates the potential for a legal challenge.

First Nations and other affected groups should consider applying for an
Environmental Dispute Resolution Fund grant (administered by West Coast
Environmental Law with funds provided by the Law Foundation of BC) to help
them engage in the environmental assessment process (see box on next page).

What Will Be Done With the Results of the Consultations?
Provincial Environmental Assessment

The results of the consultation and studies undertaken during the environmental
assessment will become part of the Environmental Assessment Certificate

application to the BC Environmental Assessment Office. They will also be used to
design mitigation measures which may be recommended “where appropriate” to be
written into the project’s design to counter potential adverse effects of the project.*

WestPac will submit the Environmental Assessment Certificate Application to the
BC Environmental Assessment Office. The rao will then make recommendations
to Ministers, who have 45 days either to issue the Environmental Assessment
Certificate, issue a Certificate with conditions, reject the application, or request
further information or studies.’

Any decision by Ministers or the Executive Director of the BC Environmental
Assessment Office is potentially subject to judicial review, though the scope for
such review is limited under the Act due to the highly discretionary nature of
the provincial environmental assessment process. All documentation, including
submissions by the public, is posted on the ao’s website (www.eao.gov.bc.ca).

Federal Environmental Assessment

At the federal level, results of public consultations, specific studies and proposed
mitigation measures are included in a report by the Canadian Environmental
Assessment Agency to the federal Minister of the Environment, along with

a recommendation to permit the project, continue with the environmental
assessment (by way of a comprehensive study), or refer the project to a mediator
or review panel.’®

The Canadian Environmental Assessment Agency provides for further public
consultation where the assessment goes to comprehensive study, a mediator,

or a review panel. All reports produced by these processes shall be made public
and be approved by the responsible Minister or Governor in Council (the
Canadian Cabinet). All such decisions are potentially subject to judicial review.
Canadian Environmental Assessment Agency procedures are more rigid than
those of the BC Environmental Assessment Act. The consequence is that a judicial
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ENVIRONMENTAL

DISPUTE
RESOLUTION FUND

"...designed to help
environmental and
community groups use
the law to better protect
the environment."

review will be more legally rigorous. Therefore, communities without funds for
legal representation or studies may be at a disadvantage.’

Applying for Public Funding for Federal Environmental Assessments

Parties who are eligible for public funding include: individuals, Aboriginal
groups, and incorporated not-for-profit organizations. Parties must:

1. have a direct, local interest in the project, such as living or owning property
in the project area;

2. have community knowledge or Aboriginal traditional knowledge relevant
to the environmental assessment; or

3. plan to provide expert information relevant to the anticipated environmental
effects of the project in order to apply for public funding.®

Participant funding in the comprehensive study is available from the time

the Minister issues a decision that the assessment will continue by way of a
comprehensive study through the period of public comment on the completed
comprehensive study report.

If a review panel is convened, public funding is available to help participants
prepare for scoping meetings. These are meetings to consider the primary
environmental issues that need to be addressed. Funding is also available to help
participants draft guidelines outlining the issues to be addressed by the project
proponent in the environmental impact statement.

In addition to the standard public funding available, there is funding specifically
available to Aboriginal groups to assist them in participating in Aboriginal
consultation activities.

Environmental Dispute Resolution Fund

Another source of funding for concerned citizens is the West Coast Environmental
Dispute Resolution Fund. This fund is designed to help environmental and
community groups use the law to better protect the environment.

Established in 1989 with the generous support of the Law Foundation of British
Columbia, the Fund has helped groups across the province on diverse issues
ranging from stopping helicopter logging in watersheds, to advocating better air-
quality regulations for crematorium emissions.

Through the Fund, groups can retain private lawyers who may provide a

legal opinion on an issue, represent the group in negotiating a solution to an
environmental dispute, or argue a case in court or before a tribunal. The Fund
provides financial assistance to concerned citizens and groups for three purposes:

1. Litigation or participation in administrative tribunals.

2. Participation in alternative methods of dispute resolution such as
negotiation, mediation, or multi-stakeholder consultation.

3. Providing experts’ fees to hire scientific experts such as fisheries biologists
or hydrologists to provide an expert opinion in relation to a case supported
by the Fund.’
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Engaging TERMPOL

For concerned citizens, activist groups, municipalities, or First Nations,
the TERMPOL process is seriously flawed.

Not only is the TERMPOL process optional, the rules for who participates are
vague. Furthermore, LNG proponents are not required to implement the
recommendations of the TERMPoL Review Committee (TRc). Similarly, the
government is not required to implement the recommendations made in the
TERMPOL report, even though these are intended to inform regulatory decisions.

Although TERMPOL is not a public process, there are some potential opportunities
for citizens to influence its recommendations.

One of the keys to influencing the recommendations of the Trc is to have a
member of an environmental non-profit group or a member of a First Nation
concerned about the project appointed to the Committee. However, being invited
onto this committee is at the chair’s discretion and would involve a serious
commitment. Anyone putting themselves forward would have to commit to
participating in the process for approximately two years. Participation is not a
full-time job, but appointees should be aware of the long duration of the process.

The TermPror Code also specifies that the Review Committee may include
specialized consultants. Therefore the chair may invite non-government experts
to participate. Having an expert appointed is another tactic to ensure affected
groups and individuals can monitor and steer the process to ensure their
concerns are addressed.

Since much of TERMPOL’S work involves assessing risks, if possible an expert
on risk assessment models should be identified to either sit on the Committee
or to evaluate the TRC’s work and provide expert submissions on this subject.

Specifically, groups facing LNG projects involved in TErMpoL should':

1. Advocate for the inclusion of members from affected communities on the
TERMPOL Review Committee. First Nations should insist on representation
on the Committee and funding to offset the costs of effective participation.

2. Identify sympathetic members of the Committee and lobby them to advocate
for the use of the precautionary principle when the Committee is evaluating
various risks.

3. Find sympathetic experts in any of the areas of information required by the
process and advocate for their inclusion on the Committee.

4. Pressure all the members of Committee to make strict recommendations
aimed at the government rather than the proponent, and then pressure the
government to implement those recommendations.

5. Identify sympathetic people who have expertise not covered by the members
of the Committee and advocate for their inclusion on the Committee or
for the Committee to use their expertise to supplement the information
provided by the proponent.
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6. If expert opinion is accepted by the Chair, supplement the information
provided by the proponent with independent expertise. If the information
provided is not consistent with information given by the proponent, the
proponent will have to provide more information.

7. Try to persuade the Committee to recommend that an NwPra permit not be
issued for tankers, or that strict conditions be imposed on tanker routes and
the construction of LNG marine terminal.

8. Convince the Committee to recommend that 1NG tankers cannot safely enter
the waters around the proposed facility for the purpose of protecting people,
shore areas, and environmentally sensitive areas under s. 120(1)(k) of the
Canada Shipping Act.

9. Convince the Committee that under s. 136(f) of the Canada Shipping Act
the Minister of Transport should impose an LNG tanker moratorium.

10. Persuade the Committee to recommend that a pollution prevention officer
and a pollution response officer are required for the 1xG marine terminal.

11. Convince the Committee to recommend that an advisory council be formed
for the 1NG marine terminal and its associated tanker routes.

12. Once the TERMPOL report is published, demand access to the studies, since
at that point they are no longer confidential. If there are flaws in the
findings, contact the relevant government department to share your views
before the department implements flawed recommendations.

Certificate of Public Convenience and Necessity (CPCN)

We suggest that, if Westpac 's LNG import-gas-fired power facility is revived,
or if any other such projects are proposed, affected groups immediately call for
a CPCN review.

Since Westpac has not yet submitted its Texada project to the BC Utilities
Commission—and may never do so, given the municipal opposition, regulatory
hurdles, and lack of investors—the form and timing of the Utility Commission’s
consultation process is an unknown. Although it is unlikely the provincial
government would intervene to circumvent the requirement for a crcn, if

the project becomes active again, affected First Nations, communities, and
stakeholders will need to begin lobbying the Bcuc forcefully to demand public
hearings.

Typically the Commission will listen to intervenors regarding the process. Even if a
public hearing is not held a Negotiated Settlement Process could be implemented
if people think there is a reasonable chance of an agreement. In some situations,
where the issues are small or the project is relatively uncontroversial, a written
hearing could be used. However, for projects the size of 1nG gas-fired power
projects, especially projects with strong opposition like Westpac’s, an oral public
hearing would be appropriate, and would provide the best opportunity for
affected First Nations and communities to intervene in the project approval.

The Bcuc website says “The Commission’s public hearing process is relatively
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formal and is similar to that of a court. Testimony is provided by witnesses
under oath or affirmation. Witnesses are subject to cross-examination. While
most intervenors are represented by counsel, it is by no means essential for

"' However, without a lawyer who is well

participants to have their own lawyer.
versed in regulatory procedure, it would be very difficult for communities, First
Nations, or affected individuals or groups to engage in the complex process and

participate effectively.

The Utilities Commission Act states that intervenors can apply for awards to cover
the costs of their interventions through the Participant Assistance Cost Award
system. Once approved, intervenor costs would be borne by the applicant, like
Westpac or a future LNG gas fired power proponent. This allows intervenors

to hire lawyers and expert witnesses in order to challenge the economic
assumptions of claimed benefits to the public. As well, if public hearings are
held, there is a fair chance that some important regular intervenors in Bcuc
hearings might weigh in against the project. For example, the Joint Industry
Electricity Steering Committee intervenes regularly in Bcuc proceedings and
regularly opposes anything that could affect their rates. The Joint Industry
Electricity Streering Committee represents the major industrial users of
purchased electric power in BC, such as forestry, pulp and paper, mining and
mineral processing, and electro-chemical industries. Together these industries
are BC Hydro's biggest customers, and their needs and concerns are given
serious consideration by BC Hydro.

The public hearing would provide additional benefits. While Westpac’s Texada
project has attracted public attention in the region, a Bcuc hearing would provide
an event to broaden public awareness of the potential issues related to the project.
While it is usually hard to get the media interested in such a technical forum, the
proceedings are public, and there is some chance of developing media coverage.

The hearings would also provide a forum for other stakeholders to voice their
concerns. The BC Public Interest Advocacy Centre often represents groups that
would likely oppose a new NG gas-fired power facility. The BC Sustainable
Energy Association, the Sierra Club of Canada—BC Chapter, and Dogwood
Initiative may also wish to intervene.

We therefore suggest that affected First Nations, communities, groups, and
individuals immediately begin calling for a public hearing if the Kitimat 1nG
proposal for gas-powered generation is resurrected, or if Westpac proceeds.

Affected First Nations and other communities have powerful arguments to
justify the need for public hearings. Over the last few years, the BC government
has gone out of its way to revitalize the Bcuc. The principles of ratepayer
accountability underlying the Commission argue strongly in favour of public
hearings on any new gas-fired power/transmission line proposals, including
consideration of the massive scope and impact of the project on the region.
Moving forward without a public process under a government directive would
undermine the reputation and legitimacy of the Bcuc.

The best way to ensure that public hearings are required is for affected groups
to apply to West Coast Environmental Law for an Environmental Dispute
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Resolution Fund grant (see page 39) for representation to effectively engage the
BCUC.

If they succeed in getting public hearings, affected communities and First
Nations should quickly apply for a Participant Assistance Cost Award to offset
the cost of participating in the process.

Other Opportunities Citizen to Engage

The Species at Risk Act (sArA) is the federal law that protects species considered
threatened, endangered, or extirpated in Canada. The orca or killer whale
populations in BC are divided into two groups, “Southern Residents” and
“Northern Residents”. sarA lists the Southern Residents as an endangered
species and the Northern Residents as a threatened species. In early 2009 the
federal government issued an order under sara protecting resident orca habitat
from destruction.

Under sAra, “critical habitat” is the habitat that is necessary for the survival or
recovery of a listed wildlife species and that is identified as the species’ critical
habitat in the recovery strategy or in an action plan for the species. The critical
habitat of the Southern Resident orca population includes the waters around
the San Juan and Gulf Islands and up the Georgia Strait to the mid-point of
Vancouver Island (see maps on following pages). The occurrence of Southern
Residents in this area is strongly correlated with the timing of salmon migration
through these waters. Within this area, locations that are particularly important
for foraging are the near shore waters along the west and southwest sides of San
Juan Island, the southern tip of Vancouver Island, Swanson Channel off North
Pender Island, and off the mouth of the Fraser River. These are on the exact
route for LNG tankers transiting to Texada Island.

Tanker traffic and associated risk of oil spills was identified in the Recovery
Strategy for the Southern Resident killer whales as a threat both to the whales
and their critical habitat. The threat of oil spills within critical habitat poses not
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The critical habitat for northern
resident killer whales in summer
and fall in British Columbia. Map
produced by BC Cetacean Sitings
Network

only an immediate and acute risk to the health of Resident orca whales, but also
has the potential to make critical habitat uninhabitable for an extended period.
According to the Recovery Strategy, Southern Resident orca populations are at
risk of an oil spill because of the large volume of tanker traffic that travels in and
out of Puget Sound and the Strait of Georgia. The proposed expansion of tanker
traffic for proposed 1NG facilities such as Westpac’s Texada project would greatly
increase this risk.

Previous drafts of the Recovery Strategy included areas around Caamano Sound,
where NG tankers leaving Kitimat would travel within the Northern Residents
Critical Habitat. However, these areas were excluded from the final draft and
thus are vulnerable. Scientists believe these areas need to be added to the critical
habitat protected by the recent sarA order.

Pressuring pro, Parks Canada, and the Ministry of Environment to use some
of the tools available to them to ensure that the southern pods’ critical habitat is
off limits to oil and 1NG tankers could create additional hurdles for LNG projects
in southern BC. Similar pressure is needed to convince the federal government
to amend the order to include the Northern Residents’ critical habitat, which is
vulnerable to LNG tankers out of Kitimat.

Robson Bight
(Michael Bigg)
Ecological Res
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Critical habitat for southern resident killer whales. The hatched area in US waters shows the
approximate areas designated as southern resident critical habitat under the US Endangered
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Liquid Natural Gas tanker at port
with LNG liquefaction plant in
background. Photo: iStockphoto

Humpback whale fluke off the
BC Coast. Photo: Aldea Wood

Public Participation Summary
for LNG Projects in BC

I.

Contact the BC Environmental Assessment Office to monitor whether
the company proposing the NG project has submitted a provincial
environmental assessment, and have your concerns included in the
terms of reference. The BC Environmental Assessment Office website
is: http://www.eao.gov.bc.ca/

Contact the federal Minister of the Environment Hon. Jim Prentice to
request that all NG projects be subject to a comprehensive assessment
and a review panel. The Minister of the Environment’s website is:
http://www.ec.gc.ca/default.asprlang=En&n=B6832638-1

Contact both the federal and provincial environmental assessment offices
and demand that Kitimat 1NG undergo a new assessment, since the project
has been changed from 1NG import project to an LNG export facility

Contact WestPac to find out what progress has been made on the issues they
promised to follow up on. Westpac’s website is: www.westpaclng.com

Once a federal environmental assessment is under way, apply for public
funding to participate in it. The federal environmental assessment website
is: http://www.ceaa-acee.gc.ca/default.asprlang=En&n=E33AEQFB-1.

In addition, if funding is needed to retain a lawyer to participate in the
environmental assessment process, you can apply for an Environmental
Dispute Resolution Fund grant: http://www.wcel.org/services/edrf/

Contact the Environmental Assessment Office if you are an affected First
Nation, to ensure that you are comfortable with the terms of reference,
and to ensure that your Aboriginal rights and title are recognized

and that meaningful consultation occurs. The BC Environmental
Assessment Office website is: http://www.eao.gov.bc.ca/. In addition,

you can apply for Aboriginal Public Funding to participate in federal
Aboriginal consultation activities, at: http://www.ceaa-acee.gc.ca/default.
asprlang=En&n=E33AE9QFB-1
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Texada Island and the Sunshine
Coast at dawn. Photo: ToddBF,
Flickr

Liquid Natural Gas Tanker.
Photo: Turner's Images, Flickr

Opportunities for Law Reform

BC's Environmental Regulations

In 2002 a new Environmental Assessment Act was released in British Columbia.
As noted above, the new Act substantially reduced the enforceability of
environmental assessment legislation and regulation. The new Environmental
Assessment Act discards protections that existed in the previous Act in favour
of leaving environmental assessments to the discretion of the Minister. In
particular, it deregulates and decreases funding for environmental assessment,
leaving a process with “no independence and no neutrality”.! Many people

feel the current Environmental Assessment Act is “a ticket for environmental
degradation, and clearly ranks short-term economic development above long-

term environmental protection.”

Since environmental assessments are discretionary, there is no guarantee

that they will be conducted on reviewable projects.” Under BC’s Reviewable
Project Regulation, when an activity meets the threshold for review, it does not
actually trigger an environmental assessment; it merely triggers a decision by
the Executive Director of the Environmental Assessment Office about whether
an assessment will go forward. Under this legislation it is possible that certain
reviewable projects will not have any public review or any formal assessment
process.” This needs to be changed.

Fewer projects are now subject to review, and even the kinds of projects that

are still reviewed have much more leeway before an evaluation is triggered.

New resource development projects are emerging in connection with the BC
government’s intention to double oil and gas development in the province. These
initiatives are escaping public review and will continue to slip through until the
Environmental Assessment Act is reformed.

Another key reform is to make the environmental assessment legislation support
intervenor funding. The assessment process is complex and difficult to navigate
without experienced counsel. Currently communities, First Nations, affected
groups, and individuals can be forced to assume the costs of lawyers and experts
to defend their interests against the legal power of project proponents. New
mechanisms must be created to ensure that legal resources and experts are
made available to affected groups throughout the assessment process, without
the public participants having to bear the cost.

Another concern is that the BC Environmental Assessment Act does not involve
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Aboriginal governments at the project committee level. The new Act removes
reference to First Nations' interests, except in s. 29, which recognizes the Nisga’a
Treaty. The Environmental Assessment Act should be amended to reflect the
constitutional requirements for meaningful consultation with First Nations.’

Furthermore, in BC the time limit to review a project for environmental assessment
is six months. This limited time frame impedes meaningful public consultation.
The Environmental Assessment Act should be amended to ensure that the affected
members of the public have enough time to voice their concerns about projects.®

In addition, the Pipeline Act and Petroleum and Natural Gas Act should be
amended to include checks and balances specifically tailored to the issues related
to LNG. Currently, LNG projects are being regulated under provisions designed for
conventional natural gas projects.

Finally, legislation like the Pipeline Act and Petroleum and Natural Gas Act should
be amended to require a public hearing before authorization under these statutes
of any major industrial project that was not authorized by existing land use plans.

Federal Environmental Regulation

The federal government is currently reviewing the Canadian Environmental
Assessment Act, and concerns are being raised regarding the further deregulation
and exemptions being proposed for the Act.

The Canadian Environmental Assessment Agency has suggested changes to
the Environmental Assessment Act, which could be introduced as a bill in early
spring. The proposed bill in Ottawa would remove many legal requirements

to undertake environmental assessments. Currently the federal government
conducts 5,000 environmental assessments a year. The new bill would create a
list of 200 to 300 projects a year for review. The projects on the list for review
can be subject to further exemptions under certain conditions.” In addition to
limiting the number of projects for review, the bill removes the current triggers
for environmental assessment.

The proposed changes to the federal Act have left Canadian environmental
groups concerned. Stephen Hazell, Executive Director of the Sierra Club of
Canada, stated that “the proposed exemptions are so broad the number of
projects being assessed could be far less than 200 ... we argue it could be zero.”

Jamie Keen, a communications officer for Mining Watch Canada, questioned
the government’s motivation for the changes, because tools already exist in the
legislation to help speed up and streamline the assessment process.’ This begs
the question of the real purpose of legislation whose stated function is to create
a “much timelier and predictable process.”"

The passage of this proposed legislation would significantly decrease
environmental protection in Canada. Environmental assessment of projects
protects Canadians from irreversible environmental, social, cultural, and
even economic damage. Assessment is an important safeguard that should be
strengthened, not undermined. Citizens concerned about this proposed bill
should contact their MP to voice their concerns.
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Shell Tanker 'LNG Cross River
lights up an otherwise tranquil
night. Photo: Chablis, Flickr

Sunfish (also known as Mola
Mola) off the BC Coast. Photo:
Aldea Wood

For More Information

Environmental and Community Organizations

Texada Action Now Community Association, www.texadaactionnow.org
Texada LNG, www.texadalng.com

Dogwood Initiative, www.dogwoodinitiative.org

West Coast Environmental Law’s Environmental Dispute Resolution Fund,
http://www.wcel.org/services/edrf/

Georgia Strait Alliance, http://www.georgiastrait.org/

Ratepayers for Affordable Clean Energy, http://Ingpollutes.org

Industry
WestPac LNG website, www.westpaclng.com

Kitimat 1NG website, http://www.kitimatlng.com

Federal Government

Canadian Environmental Assessment Agency, Pubic Participation, http://www.
acee-ceaa.gc.ca/o1r/index_e.htm

Find your Member of Parliament (MP) to express your concern: http://www2.
parl.gc.ca/Parlinfo/Lists/Members.aspx

Contact the Federal Minister of the Environment, Hon. Jim Prentice, to express
your concern: http://www.ec.gc.ca/default.asprlang=En&n=B6832638-1
Provincial Government

British Columbia Environmental Assessment Office, http://www.eao.gov.bc.ca/

Find your Member of the Legislative Assembly (MLA) to express your concern:
http://www.leg.bc.ca/MLA/3-1-1.htm

Contact BC’s Minister of the Environment, Hon. Barry Penner, to express your
concern: http://www.gov.bc.ca/env/contacts.html

Contact BC’s Minister of Energy, Mines and Petroleum Resources, Hon. Blair
Lekstrom, to express your concern: http://www.leg.bc.ca/MLA/38thParl/lekstrom.htm
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Aerial view of Texada Island.
Photo: paulhami, Flickr
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